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Adopted by the Board of Elementary and Secondary Education: December 17, 2013

51.01: Authority, Scope, and Purpose

(1) Autherity: 603 CMR 51.00 is promulgated pursuant to the authority of the Board of Elementary and Secondary
Education under M.G.L. ¢. 71, §38R, and Chapter 77 of the Acts of 2013.

(2) Scope: 603 CMR 51.00 governs the state and national criminal history checks of individuals working in or
applying to work in Massachusetts public and private schools as required and permitted by M.G.L. c. 71 § 38R.
M.G.L. c. 6, §§ 167-178B and Boz CMR 2.00 et seq. also apply to such criminal history checks

(3) Purpose: The purpose of 603 CMR 51.00 is to provide school employers and employees with consistent rules
and procedures regarding criminal history background checks.

51.02: Definitions

As used in 603 CMR 51.00, unless the context clearly requires otherwise, terms shall have the following meanings:
Board: The Massachusetts Board of Elementary and Secondary Education or a person duly authorized by the Board.
Commissioner: The Massachusetts Commissioner of Elementary and Secondary Education or his or her designee.

Conditional Employee: An individual who may have direct and unmonitored contact with children hired by a
school employer without the employer's first obtaining the results of a state and national fingerprint-based criminal
history check because the school employer determines that exigent circumstances exist as set forth in 51.05(4).

Criminal Justice Information (CJT): For the purposes of these regulations CJI refers to data provided by the
Federal Bureau of Investigation (FBI) Criminal Justice Information Services Division (CJIS) to civil agencies to
perform their mission; including, but not limited to data used to make hiring decisions.

Criminal History Record Information (CHRI): Information provided by the FBI and the Massachusetts State
Police State Identification Section, through the Massachusetts Department of Criminal Justice Information Services
(DCJIS). CHRI is defined by the FBI as any notations or other written or electronic evidence of an arrest, detention,
complaint, indictment, information or other formal criminal charge relating to an identifiable person that includes
identifying information regarding the individual as well as the disposition of any charges.

Criminal Offender Record Information (CORI): Records and data in any communicable form compiled by a
Massachusetts criminal justice agency which concern an identifiable individual and relate to the nature or
disposition of a criminal charge, an arrest, a pre-trial proceeding, other judicial proceedings, sentencing,
incarceration, rehabilitation, or release. Such information shall be restricted to that recorded as the result of the
initiation of criminal proceedings or any consequent proceedings related thereto. Criminal offender record
information shall not include evaluative information, statistical and analytical reports and files in which individuals
are not directly or indirectly identifiable, or intelligence information. Criminal offender record information shall be
limited to information concerning persons who have attained the age of 17 and shall not include any information
concerning criminal offenses or aets of delinquency committed by any person before he attained the age of 17;
provided, however, that if a person under the age of 17 is adjudicated as an adult, information relating to such
crimina) offense shall be criminal offender record information. Criminal offender record information shall not
include information concerning any offenses which are not punishable by incarceration. Massachusetts school
employers' access to, and treatment of, CORI is governed by M.G.L. c. 71, § 38R, M.G.L. c. 6, §§ 167-178B and 803
CMR 2.00 et seq.

Department of Criminal Justice Information Services (IDCJIS): The Commonwealth agency statutorily
designated to provide a public safety information system and network to support data collection, information sharing
and interoperability for the Commonwealth's criminal justice and law enforcement community and to oversee the
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authorized provision of CORI to the non-criminal justice community.

Direct and unmonitored contact with children: Contact with students when no other employee, for whom the
employer has made a suitability determination pursuant to these regulations of the school or district is present.
"Contact" refers to any contact with a student that provides the individual with opportunity for physical touch or
personal communication. The school employer may determine when there is potential for direct and unmonitored
contact with children by assessing the circumstances and specific factors including but not limited to, whether the
individual will be working in proximity with students, the amount of time the individual will spend on school
grounds, and whether the individual will be working independently or with others. An individual shall not be
considered to have the potential for direct and unmonitored contact with children if he or she has only the potential
for incidental unsupervised contact in commonly used areas of the school grounds.

Department: The Massachusetts Department of Elementary and Secondary Education.

Employee: An individual working, or applying to work, in a Massachusetts public or private school. Employees
shall include any apprentice, intern, or student teacher or individuals in similar positions.

National Criminal History Check: The process of submitting fingerprints to the FBI and Massachusetts State
Police (MSP) State Identification Section to obtain state and national criminal history record information.

School: A Massachusetts public school, including a collaborative school, charter school, virtual school or innovation
school; or a Massachusetts private day or residential school, including a special education school program approved
under chapter 71B; or a Massachusetts independent or parochial school or schools.

School Employer: The superintendent of any city, town, or regional school district, principal, or other
administrator of Massachusetts public or private schools, including a special education school program approved
under chapter 71B. For the purposes of an individual directly hired by a Massachusetts school committee, the school
committee is the school employer.

Subcontractor or Laborer: An individual not employed by the school employer but commissioned by the school
committee or school, or employed by the city or town, or employed by a non-school employer under contract or lease
with the school, school district, city, or town to perform work on school grounds or with students. Such individuals
may be the employees of a contractor or vendor hired by a school, or may be independent contractors or service
providers hired by a school or may be performing services on school grounds under a contract or lease with the
school, school district, city or town.

Substitute Employee: An individual who is employed, on a temporary basis, to take the place of an employee who
is absent.

Suitability Determination: A determination made by a school employer concerning whether anything contained
in the individual's CHRI renders the individual unfit for employment that may include direct and unmonitored
contact with children. A suitability determination may also be made by the Department of Elementary and Secondary
Education.

Volunteer: An individual who performs a service for a school employer on an unpaid basis, who is not an
apprentice, intern or student teacher.

51.03: Individuals Subject to a National Criminal History Check for Suitability
Determinations.

1. School employers shall review the results of a national criminal history check for all current and
prospective school employees in the following categories:
a. Any full or part-time employee who may have direct and unmonitored contact with children;
b. Any substitute employee who may have direct and unmonitored contact with children;
¢ Any student teacher, apprentice or intern working at a school who may have direct and
unmonitored contact with children; and
d. Any individual who regularly provides school related transportation to children.
2. School employers may review the results of a national criminal history check for certain individuals who
may have direct and unmonitored contact with children, including:
a. Any volunteer; and
b. Any subcontractor or laborer commissioned by the school employer, or employed by the city or
town, to perform work on school grounds or with students.
3. In the case of an individual directly hired by the school committee, such as a superintendent of schools,
the chair of the school committee shall review the results of the national criminal history check.

51.04: School Employer Policies on National Criminal History Checks and Suitability
Determinations; Confidentiality; Dissemination; Audit.

1. Each school employer that receives CHRI shall maintain a written CHRI policy that meets the minimum
standards of the DCJIS model CORI Policy and that complies with all federal rules and regulations
regarding CHRI, including limitations on record retention and the requirement of CHRI consent forms.

2. Security of CHRI: School employers will conform to all of the requirements of the FBI Criminal Justice
Information System (CJ1S) security policy and the DCJIS security policies and procedures pertaining to
the use, storage, dissemination, and destruction of CHRI and CJI.

3. Before taking any adverse action based on CHRI, a school employer shall:

a. comply with applicable federal and state laws and regulations, which may include, but are not
limited to, M.G.L. ¢, 71, §§ 42 and 42D, and c. 150E, if applicable;

b. notify the individual in person, by telephone, fax, or electronic or hard copy correspondence of the
potential determination;
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provide a copy of the individual's CHRI to the individual;
provide a copy of the employer's CHRI policy to the individual;
identify the information in the individual's CHRI that is the basis for the potential determination;
. provide the individual with the opportunity to dispute the accuracy of the information contained
in the CHRI;
g. provide the individual with a copy of state and FBI information regarding the process for
correcting CHRI; and
h. document all steps taken to comply with 603 CMR 51.04.
4. Dissemination. Upon receiving the national criminal history check results for a given employee, a school
employer shall disseminate those results to only the following recipients:
a. the employee, in a confidential and secure manner, pursuant to the standards for providing CORI
information under 8o3 CMR 2.13(a) or upon the employee's request; and
b. the Department, if reporting to the Commissioner is required pursuant to section 603 CMR 51.07,
Reporting National Check Results to the Commissioner.
5. Confidentiality, Storage and Destruction. A school employer shall adhere to the following standards
regarding the confidentiality, storage and destruction of national criminal history check results:
a. The employer may not receive an individual's national criminal history check results unless the
individual has authorized the employer to receive the results through a CHRI consent form;
b. While employment decisions are pending, the employer shall store the national criminal history
check results pursuant to the restrictions regarding CORI storage set forth in 803 CMR 2.11(1),
(2), and (3); and
¢. Once employment decisions are complete and the requirements set forth in 51.07 of these
regulations, if applicable, are met, the employer shall destroy national criminal history check
results pursuant to the requirements regarding CORI destruction set forth in 803 CMR 2.12.
6. Audit. School employers are subject to Compliance Audits by the DCJIS and the FBI. These audits will
assess the adherence to DCJIS, FBI CHRI and CJI handling laws, regulations, policies, and procedures.

mpRp

51.05: Timing of National Criminal History Checks

1. For individuals who began work or service before the 2013-2014 school year:

a. An employee, subcontractor, laborer, individual who regularly provides school related
transportation to children, volunteer or other individual will be considered to have begun work or
service for a school employer before the 2013-2014 school year if he or she performed work for
that school employer prior to July 1, 2013.

b. Before the start of the 2016-2017 school year and according to a schedule established by the
Department, school employers shall obtain and review national criminal history checks, and make
required suitability determinations, for all employees who began work before the 2013-2014
school year and for all individuals who regularly provide school related transportation to children
and who began work before the 2013-2014 school year.

¢. School employers may obtain and review national criminal history checks, and make suitability
determinations for subcontractors, laborers or volunteers who began work or service before the
2013-2014 school year according to a schedule established by the Department.

2, Forindividuals who begin work or service during the 2013-2014 school year:

a. For employees who may have direct and unmonitored access to children, and for individuals who
regularly provide school related transportation to children, school employers shall:

i. Obtain and review the applicant's Massachusetts CORI and determine whether the CORI
results preclude employment before hiring the individual;

ii. If the Massachusetts CORI results do not preclude employment, the employer shall require
the individual to submit his or her fingerprints for a national eriminal history check
according to the process created by the Commonwealth and according to a schedule
established by the Department; and

iii. Make a suitability determination after the results of the national criminal history check are
available; or, if permitted by 603 CMR 51.0, obtain documentation of a previous suitability
determination.

b. For subcontractors, laborers and volunteers who begin work or service during the 2013-2014
school year, the school employer may require the individual to submit fingerprints for a national
criminal history check according to the procedures set out in 51.05(2)(a).

3. For individuals who begin work or service during or after the 2014-2015 schoal year, school employers
shall secure national criminal history checks before finalizing an offer of employment, as follows:

a. Obtain and review the applicant's Massachusetts CORI and determine whether the CORI results
preclude employment;

b. If the CORI results do not preclude employment, require the individual to submit his or her
fingerprints for a national criminal history check according to the process created by the
Commonwealth and according to a schedule established by the Department, unless permitted by
603 CMR 51.06, to rely on a previous suitability determination; and

c. Make a suitability determination after the results of the national criminal history check are
available; or, if permitted by 603 CMR 51.06, obtain documentation of a previous suitability
determination.

4. In exigent circumstances, a school employer may hire an employee conditionally for whom a national
criminal history check is required, or permit a subcontractor, laborer or volunteer for whom the school
employer seeks a national criminal history check to begin service, without first receiving the results of a
national criminal history check.

a. (a) The exigent circumstances in which a school employer may hire a conditional employee
include:

i. The school determines it must fill a position that is created or becomes open during the
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school year;

ii. The school seeks to fill a position less than one month before the start of a school year;

iii. The school seeks to hire an individual for whom a national criminal history check has been
requested, but the school employer is unlikely to receive the results before the individual's
employment will begin;

iv. The school requires the service of a subcontractor, laborer or volunteer who has submitted
fingerprints for the purposes of a national criminal history check, but the school employer
has not yet received the results of the national criminal history check.

b. (b)In order to hire a conditional employee or permit an individual to begin providing services
under subsection (a), a school employer:
i. Shall obtain and review the results of a Massachusetts CORI check;

ii. Shall require the individual to submit fingerprints for a national criminal history check,
unless the school employer first obtains the CORI results and determines they preclude
employment, or unless the school employer is permitted by 603 CMR 51.06 to rely on a
previous suitability determination;

ili. May, until the school employer makes a suitability determination based on the results of a
national eriminal history check or documentation of a previous suitability determination is
received, require an individual to provide information regarding the individual's history of
criminal convictions; however, the individual cannot be asked to provide information about
juvenile adjudications or sealed convictions; and

iv. Shall make a suitability determination after the results of the national eriminal history
check become available, or, if permitted by 603 CMR 51.06, obtain documentation of a
previous suitability determination.

51.06: Employer Documentation of Suitability Determination; Reliance Thereon;
Subsequent Checks.

1. Employer Documentation of Suitability Determination. Employers must retain documentation of the
school employer's review of an employee, applicant, subcontractor, laborer, school transportation
provider, or volunteer's national criminal history check results for the duration of an employee's
employment or for seven years, whichever is longer. The documentation must include, and is limited to,
the following:

a. The name and date of birth of the employee or applicant;

b. The date on which the school employer received the national criminal history check results; and,

¢. The suitability determination (either "suitable" or "unsuitable").

2, Documentation to be Provided upon Request. A school employer must provide a copy of the
documentation of the suitability determination of an individual to another school employer, or to the
individual, upon request of the individual for whom the school employer conducted a suitability
determination.

3. Reliance on a Favorable Suitability Determination. When an individual for whom a school employer or
the Department of Elementary and Secondary Education has made a suitability determination applies to
work for a school employer, the school employer may obtain and may rely on a favorable suitability
determination, if the following criteria are met:

a. The suitability determination was made within the last 7 years; and

b. The individual has not resided outside Massachusetts for any period longer than 3 years since the
suitability determination was made; and either

c. The individual has been employed continuously for one or more school employers or has gaps
totaling no more than 2 years in his or her employment for school employers; or

d. Ifthe individual works as a substitute employee, the individual is still deemed suitable for
employment by the school employer who made a favorable suitability determination. Upon
request of another school employer, the initial school employer shall provide documentation that
the individual is still deemed suitable for employment by the initial school employer.

4. Documentation of Reliance on a Previous Favorable Suitability Determination. In any instance where a
school employer relies on a suitability determination made by another school employer, or by the
Department of Elementary and Secondary Education, the relying school employer shall retain the
following documentation:

a. A copy of the documentation received from the school employer or agency that made the
relied-upon suitability determination, and

b. Documentation establishing that the individual met the criteria of 603 CMR 51.06 (3) (a), (b), and
either (c) or (d).

5. Subsequent Checks; Fees.

a. Unless a school employer may rely on a previous determination pursuant to part (3) of this
section, the school employer shall require a new national eriminal history check at the individual's
expense.

b. If a previous school employer's documentation demonstrates the employee was deemed
"unsuitable" for employment, another school employer shall require a new national criminal
history check at the individual's expense.

c. Aschool employer may choose to perform a new national criminal history check on an individual
rather than rely on a previous favorable suitability determination. The school employer shall bear
the cost of such a new check.

51.07: Repeorting National Criminal History Check Results to the Commissioner.

1. Any school employer who has dismissed, declined to renew the employment of, obtained the resignation
of, or declined to hire a licensed educator or an applicant for a Massachusetts educator license because
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of information discovered through a national criminal history check shall report such decision or action
to the Commissioner in writing within 30 days of the employer action or educator resignation. The
report be in o form requested by the Department and shall include the reason for the action or
resignation as well as a copy of the national criminal history check results. The school employer shall
notify the employee or applicant that it has made a report pursuant to 603 CMR 51.07(1) to the
Commissioner.

2. Any school employer who discovers information from a national criminal history check about a licensed
educator or an applicant for a Massachusetts educator license that implicates grounds for license action
pursuant to 603 CMR 7.15(8)(a) shall report to the Commissioner in writing within 30 days of the
discovery, regardless of whether the employer retains or hires the educator as an employee. The report
must include a copy of the national eriminal history check results. The school employer shall notify the
employee or applicant that it has made a report pursuant to 603 CMR 51.07(2) to the Commissicner and
shall also send a copy of the national criminal history check results to the employee or applicant.

3. The failure of a school administrator who holds an educator license to make any such report to the
Commissioner shall be grounds for license sanction pursuant to 603 CMR 7.15(8)(h).

4. The Department shall treat CHRI in a manner consistent with the DCJIS model CORI Policy and in
compliance with all federal rules and regulations regarding CHRI, including limitations on record
retention.

Regulatory Authority:
M.G.L. c. 71 § 38R and Chapter 77 of the Acts of 2013

last updated: December 26, 2013
E-mail this page| Print View| Print Pdf
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{SAFIS MobpEL CHRI PoLICY FOR NON-CRIMINAL JUSTICE ENTITIES }
(NAME OF ENTITY)

PoLiCcY GOVERNING

FINGERPRINT-BASED CRIMINAL HISTORY RECORD INFORMATION (CHRI) CHECKS

MADE FOR NON-CRIMINAL JUSTICE PURPOSES

This policy is applicable to any fingerprint-based state and national criminal history record check
made for non-criminal justice purposes and requested under applicable federal authority and/or
state statute authorizing such checks for licensing or employment pugposes. Where such checks

I. Requesting CHRI checks
Fingerprint-based CHRI checks will only be conducted 48% i AQAG.L. c. 71, §38R and

employee is required to submlt to a ﬁngerpnnt—based State andWifttional crimindf¥History record

check, he/she shall be informed of this requ gttticted on how to comply with the
law. Such instruction will include inform@ifonibn. the proced@i, for submitting fingerprints. In
addition, the applicant or employee will be i AWith all infGfMation needed to successfully
register for a fingerprinting appoi site address, Provider

PLEASE NOTE: The Depg und Secondary Education (ESE) suggests

including the language in zta CS 718 doe: bart of a CHRI policy. However, a CHRI
policy will meet legaliren. L eqelusion of the italicized language.

The (insert g nclude factors it will consider in determining whether
to conduct o background checks (ie. for volunteers and
subcontractors o ight have direct and unmonitored contact with children).
Factors might inclua direct and unmonitored contact, duration of potential contact
(e.g. chaperones on oV d trips), ability of requesting entity to limit potential for

unmonitored contact (e.g. By@eans of escorting, physical separation, restrictions on hours of

access to school facility).
I1. Access to CHRI

All CHRI is subject to strict state and federal rules and regulations in addition to Massachusetts
CORI laws and regulations. CHRI cannot be shared with any unauthorized entity for any
purpose, including subsequent hiring determinations. All receiving entities are subject to audit
by the Massachusetts Department of Criminal Justice Information Services (DCJIS) and the FBI,
and failure to comply with such rules and regulations could lead to sanctions. Title 28, U.S.C, §



534, Pub. L. 92-544 and Title 28 C.F.R. 20.33(b) provide that the exchange of records and
information is subject to cancellation if dissemination is made outside of the receiving entity or
related entities. Furthermore, an entity can be charged criminally for the unauthorized disclosure

of CHRI.
II1. Storage of CHRI

CHRI shall only be stored for extended periods of time when needed for the integrity and/or
utility of an individual’s personnel file. Administrative, technical, and physical safeguards,
which are in compliance with the most recent CJIS Security Policy, haye been implemented to
ensure the security and confidentiality of CHRI. The CJIS Securi icy can be found here:
hitp://www.mass.gov/eopss/law-enforce-and-cj/cjis/fbi-cjis-se -policy.html Each
individual involved in the handling of CHRI is to familiariz self with these
safeguards.

purpose. Once an individual’s CHRI is receiye: 11 be W tetained in internal agency
documents for the following pugfoses

¢ Historical referenc uture CHRI requests,
* Dispute of the accurad
* Evidence foms ed’on information contained in the CHRI

CHRI nses in{Insert specifics of the storage location}
When no 150ge ., anly summary of CHRI data must be destroyed by

shredding papeR@opi by deleting all electronic copies from the electronic storage

IV. CHRI Training

An informed review of a criminal record requires training. Accordingly, all personnel authorized
to receive and/or review CHRI at (insert name of entity) will review and become familiar with
the educational and relevant training materials regarding SAFIS and CHRI laws and regulations
made available by the appropriate agencies, including the DCIJIS.

V. Determining Suitability

In determining an individual’s suitability, the following factors will be considered:



a. {List factors to be considered here}

PLEASE NOTE: In addition to CHRI, these factors may include, but not necessarily be limited
to: the nature and gravity of the crime and the underlying conduct, the time that has passed since

the offense, conviction and/or completion of the sentence, nature of the position held or sought,

age of the individual at the time of the offense, number of offenses, any relevant evidence of
rehabilitation or lack thereof.

A record of the suitability determination will be retained. The following information will be
included in the determination:

a. of
b. The date on which the school employer receiydd#hc@@tional criminal history

check results; and,
c. The suitability determination (either "suit@ble

A copy of an individual’s suitability determination dé@amentationgnust be proVidled to another
school employer, or to the individual, upon request of thglindividual e.S
employer conducted a suitability determinati

PLEASE NOTE: {(insert name o entlty) mayk 2 circumstances, consistent
with 603 CMR 51.06, wheretthesemy ilhreiy o Wiibility determination made by
another school employeg B\ fact might include: date of previous suitability
determination, type of orgawization tHai i{othe previous determination (public school

district, private school), state of ¢esidenee ofisibject ofSuitability determination.)}

* Provide the“@idividugi®with a copy of his/her CHRI used in making the adverse
decision;

* Provide the individal with a copy of this CHRI Policy;

* Provide the individual the opportunity to complete or challenge the accuracy of
his/her CHRI; and

* Provide the individual with information on the process for updating, changing, or
correcting CHRI.

A final adverse decision based on an individual’s CHRI will not be made until the individual has
been afforded a reasonable time depending on the particular circumstances {entity may want to
specify a maximum time} to correct or complete the CHRI.



VIII. Secondary Dissemination of CHRI

If an individual’s CHRI is released to another authorized entity, a record of that dissemination
must be made inthe secondary dissemination log. The secondary dissemination log is subject to
audit by the DCJIS and the FBI,

The following information will be recorded in the log:

(1) Subject Name;

(2) Subject Date of Birth;

(3) Date and Time of the dissemination;
(4) Name of the individual to whom the information w
(5) Name of the agency for which the requestor wor
(6) Contact information for the requestor; and
(7) The specific reason for the request.

\ nseftyiame of entity) dismisses,
declines to renew the employment of, obt4iliSithe resignation*'@ior declines to hire a licensed
educator or an applicant for a Massachusett§@ducaiomli cdlise of information discovered

through a state or national criminal record ch&gk, ertiame 1») shall report such
decision or action to the Commi - ary #ng’Se ary Education in writing
within 30 days of the emplof/€ra : e report shall be in a form
requested by the Departmeniiis #ison for the action or resignation as well as

a copy of the criminal record cli€sk redUliESRG: e
applicant that it haspiiziie.s DU WREMR 51.07(1) to the Commissioner.

Pursuant to MIGTL. MBand GUACMR 51.07, if (insert name of entity) discovers
information frofie gil crimin@lrecord check about a licensed educator or an
applicant for a Ma§sa gator license that implicates grounds for license action pursuant
to 603 CMR 7.15(8)(@)R{ #ie of entity) shall report to the Commissioner in writing within
30 days of the discoveryjiieg

educator as an employee. THEEEport must include a copy of the criminal record check results.
The school employer shall notify the employee or applicant that it has made a report pursuant to
603 CMR 51.07(2) to the Commissioner and shall also send a copy of the criminal record check
results to the employee or applicant.



